Re:       New Revised Agency Disclosure Form

            and Consent For Dual Agency Form

            by the Maryland Real Estate Commission

           

Recent revisions to these two forms are the first revision(s) since January 1, 1999. The following is a summary of the revisions to each of the forms.

UNDERSTANDING WHOM REAL ESTATE AGENTS REPRESENT
The substantive changes to this form are as follows:

1.         Page 1 of the form will now include in all bold language the following notice:

“At The Time Of The First Scheduled Face-To-Face Contact With You, The Real Estate Licensee Who Is Assisting You Is Required By Law To Provide This Notice To You. This Notice Is Not A Contract Or Agreement And Creates No Obligation On Your Part.”

            Previously, the language as contained on page 2 of the form stated:

“This notice of information is required by law and is NOT A CONTRACT.”

The inclusion of the expanded notice at the heading of the form will accomplish two goals. First, it will act as a reminder to licensees as to when they must provide the required agency disclosure form and, hopefully, will offer greater assurances to the consumer that the disclosure form does not create any legal obligation on their part.

2.         A new sentence has been added on page 1 of the form under the paragraph captioned as “Cooperating Agent” and provides “... If you are viewing a property listed by the company with whom the agent accompanying you is affiliated, and you have not signed a “Consent For Dual Agency” form, that agent is representing the seller.”

This language was added to place a buyer on notice as to whom the agent is representing at the time of showing of property.

3.         On the first page of the form, under the paragraph captioned as “Buyer’s Agent (By Written Agreement),” a new last sentence has been added which reads as follows:

“If you as a buyer wish to have an agent represent you, you must enter into a written buyer agency agreement before a contract offer can be prepared.”

On the previous form, the above sentence ended simply with a reference to the fact that the buyer must enter into a buyer agency agreement. That, of course, was not consistent with Maryland law, which only provides that the buyer sign a written buyer agency agreement before writing an offer on the property.

4.         The box previously marked as “dual agent” will now read as: “Intra-Company Agent/Dual Agent.” This revision is significant since, under Maryland law, a licensed real estate salesperson or associate broker, other than an office manager, may never act as a dual agent in a real estate transaction. Yet, the bottom part of page 2 of the previous form identified both the company name and the individual licensee’s name. Under the previous form, the box was merely identified as “dual agent.” That was not true with respect to the identified agent. The new box more accurately reflects the legal relationship between the agent and the company in a dual agency situation.

5.         On the bottom of page 2, a new parenthetical will appear before the 4 boxes to be selected with respect to whom the agent represents which will now read as:

“(You may check more than one box but not more than two).”

On the previous form, the parenthetical simply stated “... (You may check more than one box).”

The new language reflects the realities of agency representation under Maryland law.

First, at no time may a licensee check all 4 boxes. 

At no time may a licensee check 3 boxes.

The possible boxes which could be checked in tandem would be as follows:

            ∙           Seller/Landlord’s agent and Intra-Company Agent/Dual Agent;

            ∙           Buyer’s/Tenant’s agent and Intra-Company Agent/Dual Agent; OR
            ∙           Seller/Landlord’s agent and Cooperating Agent.

At no time could the last box “Intra-Company Agent/Dual Agent” be checked by itself. The dual agency box can only be checked if the seller’s/landlord’s agent box is first checked or the buyer’s/tenant’s box is first checked.

At no time may a licensee check the Cooperating Agent box and the Buyer’s/Tenant’s Agent box since, by definition of law, the cooperating agent represents the seller of the property.

6.         A clear demarcation also has been inserted to separate the self-certification clause on the bottom of page 2 which would be signed by the agent who gives agency disclosure from the top part of page 2 where the consumer would sign the agency disclosure form.

CONSENT FOR DUAL AGENCY
The following is a summary of the changes to this form.

By far the most significant change as adopted by the Maryland Real Estate Commission relates to this form.

Specifically, with respect to the bottom half of page 2 of the Consent For Dual Agency form where the seller and buyer would affirm their prior consent for dual agency, the previous form stated: “If [Buyer and Seller] have previously signed a Consent for Dual Agency, they must affirm their consent for the sale of a particular property to a particular buyer.”

This language left very little direction as to the exact timing of the required affirmation for the consent of dual agency by a seller or buyer.

The new form addresses this matter with particularity. Specifically, the new form states as follows: 

“If the buyer has previously signed Consent for Dual Agency, the buyer must affirm the buyer’s consent for the purchase of a particular property before an offer to purchase is presented to the seller. If the seller has previously signed Consent for Dual Agency, the seller must affirm the seller’s consent for the sale of the property to a particular buyer before accepting an offer to purchase the property. The affirmation is contained on Page 2 of this form.”

Based upon the above language as adopted by the Maryland Real Estate Commission, it is not required that either the seller or the buyer affirm their prior consent for dual agency before a property is shown.

Instead, the buyer must affirm on page 2 of the Consent For Dual Agency form their consent for dual agency before an offer to purchase is presented to the seller. Similarly, a seller must now affirm their prior consent for dual agency on page 2 before the seller accepts any offer to purchase the property.

The second change to this form is found on page 2. Previously, when the seller consented to dual agency, the seller did not identify the particular buyer by name. The new form, in the event the seller elects to accept any offer presented by the buyer, must now identify the buyer(s) by name at the bottom of page 2 of the new form.

The buyer, upon affirmation of the prior consent for dual agency, must indicate the property address as part of their affirmation. This is not new and was previously required under the prior form.

EFFECTIVE DATE OF NEW FORMS.
The forms, both the revised Agency Disclosure form and the revised Consent For Dual Agency form will take effect upon the forms being posted on the website of the Maryland Real Estate Commission.
Two Important Issues.
There are two likely questions to be raised by real estate licensees in response to these two new forms, as follows:

1.         Do I need to have my seller and buyer execute a new Understanding Whom Real Estate Agents Represent in light of the new form, once it becomes available on the Commission’s website?

No. Since the revisions to this form are not substantive but, instead, relate to format and style, there will be no need, in my opinion, for you to have customers or clients with whom you are presently working execute the new Understanding Whom Real Estate Agents Represent, once the form is posted on the Commission’s website. However, only the new form should be used after the form is posted on the Commission’s website and copies of the previous blank and unused forms should be discarded.

2.         In light of the revised Consent For Dual Agency form, should a real estate licensee have their clients execute a new Consent For Dual Agency form utilizing the revised form?

In my opinion, the answer is yes. Since the new revised form requires the seller to affirm their prior consent for dual agency by identifying a particular buyer in the event the seller desires to accept the buyer’s contract offer, then the new form must be used for such purpose. Accordingly, I recommend that real estate licensees have both their seller and buyer clients re-execute the new revised Consent For Dual Agency form as promptly as possible.

Yours very truly,

Alvin C. Monshower, Jr.

ACM/jms

Monshower, Miller & Magrogan, LLP 
